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States or foreign countries with whom we are at peace are parties 
or have an interest, 10 and has limited it to actions actually pend- 
ing before the court, 11 for the recovery of money or property. 12 
Certain states have likewise recognized its use by statute, 13 and 
others in practice. 14 The proceeding is peculiar in our country 
in that the letters issue directly from court to court without the 
aid or intervention of any executive department. Foreign prac- 
tice differs, some countries requiring prior submission to the 
diplomatic or executive branches of the government. 15 

The courts claim as inherent this right to issue and enforce 
letters rogatory — apart from statute or constitution. 18 But it is 
difficult to understand this claim. The power to compel one to 
testify for the benefit of a foreign court is in no sense inherently 
necessary to the proper functioning of a court, and rests upon an 
entirely different foundation than such admittedly indispensable 
powers as those of preserving order, punishing contempt, etc. Its 
true basis would seem to be international convenience and 
comity, considerations diplomatic and political in their nature, 
rather than strictly judicial. And although the Supreme Court 
has refused to enforce foreign judgments merely because of lack 
of reciprocity, 17 in a case not covered by legislation or treaty, and 
has thus assumed a semi-political function, yet there ought 'be no 
question but that the asserted inherent power of the court to 
take testimony for the benefit of a foreign court would be com- 
pelled to yield to treaty or legislation. B. F. R. 

Sales : Recovery of Deposit : Rescission and Resale — The 
buyer under a contract for the sale of personal property refuses 
to proceed with the contract. The seller then disposes of the 
property to another without notice to the buyer. What is the legal 
effect of the resale ? Take a simple case. S agrees to sell to B for 
$1625.00 a certain specified machine to be assembled by S and 
delivered to B within six days. B pays $500.00 down and prom- 
ises the balance upon delivery. The following day B declines to 
proceed further with the contract and demands from S the return 
of the deposit. S refuses to refund the $500.00. A month later 



10 But see De Villeneuve v. Morning Journal Assn. (1913) 206 Fed. 70, 
denying that U. S. Rev. Stats., § 875, has limited the inherent right of the 
courts to the cases therein enumerated. 

11 A mere investigation is insufficient: In re Letters Rogatory from 
First District Judge of Vera Cruz (1888) 36 Fed. 306. 

w It will not be granted in a criminal case : Matter of Spanish Consul 
(1867) 1 Ben. 225, Fed. Cas. No. 13,202. 

"Mich. (3 Comp. Laws 1915, § 12496) ; N. Y. (Code Civ. Proc. § 913). 

"Mass.. Ore., Pa., Del. 

15 2 Moore, International Law Digest, pp. 104-133. 

16 In re Pac. Ry. Comm. (1887) 32 Fed. 241, 256; Decattville Auto Co. v. 
Metropolitan Bank, supra, n. 7; In re Martinelli (1914) 219 Mass. 58, 106 
N. E. 557; State v. Bourne (1891) 21 Ore. 218, 27 Pac. 1048. Contra, In re 
Romero, supra, n. 3, and cf. doubt expressed in the principal case. 

"Hilton v. Guyot (1895) 159 U. S. 113, 40 L. Ed. 95, 16 Sup. Ct. Rep. 139. 
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he sells the machine to X for $1625.00, the price agreed upon with 
B. Thereafter B sues S to recover $500.00. 

Unless the contract has been rescinded, B has no right to 
invoke the assistance of a court of justice to recover a deposit 
paid under a contract which he has wrongfully repudiated. 1 Cer- 
tainly S had the right to rescind the contract. The California Civil 
Code provides that the seller in possession of personal property 
which the buyer has not paid for according to contract may rescind 
the sale, or may enforce his lien "in a like manner as if the property 
was pledged to him for the price"; 2 that is to say, he may sell at 
public auction after due notice to the buyer. 3 This alternative of 
selling the property in accordance with the code provisions is 
presumably limited to cases where the title has passed to the 
buyer/ for how can an unpaid seller "enforce his lien" unless title 
has passed to another? And yet, according to another section of 
the code, expressly conditioned upon the retention of title by the 
seller, the buyer is liable for the deficiency, if any, between the 
resale and the contract prices if the seller disposes of the goods 
in the manner prescribed by the code provisions relating to the 
enforcement of liens, for the resale price under such conditions 
is conclusive evidence as to the market value. If the resale is not 
so conducted the liability of the buyer is limited to the difference 
between the contract price and the market value, which, of course, 
may or may not coincide with the sum obtained at the sale. In 
other words, regardless of the question of title, a seller in posses- 
sion of the goods, payment for which has not been made by the 
buyer according to contract, may conduct the resale in conformity 
with the code provisions. If so, he produces for himself conclu- 
sive evidence of the market value of the goods and thereby fixes 
the exact amount of the buyer's liability. 6 On the other hand, the 
seller may not conform to the code provisions ; he may sell without 
notice to the buyer either at public or private sale. In this event, 
he must accept the responsibility of proving the market value 
before he can determine the exact amount for which the buyer is 
liable. 7 This appears to be the practical result of the code provisions 
on the subject. 

Nevertheless, in Tomboy Gold and Copper Company v. Marks, 8 

iPackham v. Stewart (1893) 97 Cal. 147, ISO, 31 Pac. 928; Joyce v. 
Shafer (1893) 97 Cal. 335, 337, 32 Pac. 320; Rayfield v. Van- Meter (1898) 120 
Cal 416, 418, 52 Pac. 666; Clock v. Howard and Wilson Colony Co. (1898) 
123 Cal. 1, 19, 55 Pac. 713, 69 Am. St. Rep. 17, 43 L. R. A. 199; Los Angeles 
Gas & Electric Co. v. Amalgamated Oil Co. (1909) 156 Cal. 776, 778, 106 Pac. 
55; Griesemer v. Hammond (1912) 18 Cal. App. 535, 539, 123 Pac. 818. 

- Cal. Civ. Code,§§ 1749, 3049. 

3 Idem, §§ 3002, 3005. 

4 Gibbs v. Ranard (1890) 86 Cal. 531, 25 Pac. 63; Hewes v. Germain 
Fruit Co. (1895) 106 Cal. 441, 39 Pac. 853; Rayfield v. Van Meter, supra, n. 1. 

5 Cal. Civ. Code, § 3311. See also § 3353. 

6 Hewes v. Germain Fruit Co., supra, n. 4; Meyer v. McAllister (1914) 
24 Cal. App. 16, 140 Pac. 42. 

7 Idem. 

8 (Feb. 7, 1920) 31 Cal. App. Dec. 424; rehearing granted Apr. 5, 1920. 
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the California court, in reversing the judgment entered by the 
trial court in favor of S on the above stated facts, apparently 
takes the position that the sale of the machine to X without notice 
to B is a dealing with the machine "in a manner inconsistent 
with a recognition of a right of property" 9 in B and consequently 
amounts to a rescission of the contract. B was, therefore, allow- 
ed to recover the $500.00. 

If the effect of the decision were limited to those cases where 
title had passed to the buyer, there might be some ground to 
argue that a resale without notice to the title-holder amounts to a 
dealing with the property in a manner inconsistent with his 
property right. But, says the court in the decision : "By reason 
of the fact that at the time the order was given the machine was 
not complete in all its parts, but that material things were re- 
quired to be done by the defandant in order to put it in a condi- 
tion for delivery, title did not then pass." 10 Does the case then 
stand for the doctrine that upon repudiation of the contract by 
the buyer, a sale effected by the seller without notice to the 
buyer, amounts to a rescission of the contract ? X1 If so, it is con- 
trary to the weight of American authority, by which there is no 
requirement of public sale, nor is notice to the buyer in default 
necessary. 12 Such notice, however, may be relevant to the issue 
of whether the buyer was in default an unreasonable time and 
whether the sale was a fair one, made in good faith, according to 
established business methods. 13 Where the Uniform Sales Act 
has been adopted, the statutory rule is "that except in the case of 
perishable goods,, which it is obvious may require a sale so ex- 
peditious as to be inconsistent with notice to the buyer, the failure 
to give notice shall be relevant upon the question whether the 
buyer has been in default an unreasonable time." 14 

Of course it is true that a resale without notice to the buyer 
may be some evidence of an intention to rescind the contract. But 
does it follow that such resale, in the absence of any other facts 
bearing upon the issue, is sufficient evidence to hold that the trial 
court erred in considering the contract as still in force? At any 
rate, in view of the decision of the principal case, an attorney in 
this state will advise a client not to sell the property without at least 
serving notice upon the buyer of the seller's intention to resell and 
to retain the right to hold the buyer for any possible deficiency. It 
might be even safer to advise such client to conduct the sale in 



9 Idem, at p. 427. 

10 Idem, at p. 426. 

11 In Hewes v. Germain Fruit Co., supra, n. 4, the question of rescission 
was not touched upon, although the facts showed there was a private resale 
without notice to the buyer. 

"Williston on Sales, § 548; Bttrdick on Sales (3d ed.) p. 290. In 
2 Mechem on Sales, p. 1350. the rule is laid down that, although notice as to 
the time and place of resale is not necessary, notice of the seller's intention 
to resell is required. 

13 Williston on Sales, § 548. 

"Williston on Sales, § 548; Uniform Sales Act, § 60, subdiv. 3. 
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accordance with the code provisions; that is, to sell at public 
auction after notice of the time and place had been properly 
served upon the buyer. Otherwise the unpaid seller may find 
himself in the unenviable position of a man who, by uncon- 
sciously rescinding his contract, is unable to hold the buyer for 
any deficiency which may remain between the sum obtained at 
the sale and the contract price. L. N. H. 

Suretyship : Building Contracts : Effect on the Surety's 
Liability of Premature Payment by the Owner to the Con- 
tractor— It is an elementary doctrine that a surety is entitled to 
stand on the express terms of the contract between the principal 
and the creditor; 1 thus the general rule in regard to a building 
contract is that payment by the owner otherwise than in the 
manner provided in the agreement, without the surety's consent, 
releases the latter. The leading case establishing this rule is 
Calvert v. London Dock Company. 2 There the alteration in the 
manner of payment to the contractor by the owner, without the 
knowledge or consent of the surety, was held to have discharged 
the latter, even though the alteration may have benefited him. 
That case has been expressly approved in California in Bragg v. 
Shain and the rule has been followed not only in a later decision 
in this state (Kiessig v. Allspaugh 4 ), but in many other states of 
the Union, 5 and except where there is a suit on a bond designed 
for the protection of material men and workmen, 6 also in the 
Federal courts. 7 

1 Sterns on Suretyship (2d ed.) § 76b; see Tally v. Parsons (1901) 131 
Cal. 516, 63 Pac. 833. 

2 (1838) 2 Keen 639, 48 Eng. Rep. R. 774. 

3 (1874) 49 Cal. 131. 

* (1891) 91 Cal. 231, 27 Pac. 655, 13 L. R. A. 418. See Eppinger v. 
Kendrick (1896) 114 Cal. 620, 626, 46 Pac. 613. 

» Chester v. Leonard (1897) 68 Conn. 495, 37 At. 397; Gato v. Warring- 
ton (1896) 37 Fla. 542, 19 So. 883; Finney v. Condon (1877) 86 111. 78; St. 
Mary's College v. Meagher (1889) 11 Ky. Law Rep. 112, 11 S. W. 608; 
Backus v. Archer (1896) 109 Mich. 666, 67 N. W. 913; Simondson v. Thori 
(1887) 36 Minn. 439, 31 N. W. 861; Evans v. Graden (1894) 125 Mo. 72, 
28 S. W. 439; O'Rourke v. Burke (1895) 44 Neb. 821, 63 N. W. 17; Truckee 
Lodge v. Wood (1879) 14 Nev. 293; City Council v. Ormand (1897) 51 S. C. 
121, 28 S. E. 147; Bell v. Trimby (1896) 38 S. W. 100 (Tenn.) ; Sanders v. 
Hambrick (1897) 16 Tex. Civ. App. 459, 41 S. W. 883; cf. Smith v. Molleson 
(1895) 148 N. Y. 241, 42 N. E. 669. 

8 Such as bonds provided for in materialmen's statutes. See Equitable 
Surety Co. v. McMillan (1914) 234 U. S. 448, 58 L. Ed. 1394. 34 Sup. Ct. 
Rep. 803; 111. Surety Co. v. John Davis Co. (1917) 244 U. S. 376, 61 L. Ed. 
1206, 37 Sup. Ct. Rep. 614; Chaffee v. U. S. Fidelity & Guaranty Co. (1904) 
128 Fed. 918, 63 C. C. A. 644; U. S. Fidelity & Guaranty Co. v. Omaha 
Building &c Co. (1902) 116 Fed. 145, 53 C. C. A. 115; U. S. Fidelity &c Co 
v. Pressed Brick Co. (1903) 191 U. S. 416, 48 L. Ed. 242, 24 Sun. Ct. Rep. 
142; Hill v. American Surety Co. (1906) 200 U. S. 197, 50 L. Ed. 437, 26 Sup. 
Ct. Rep. 168. 

' Prairie State Bank v. U. S. (1896) 164 U. S. 227, 41 L. Ed. 412 17 Sup 
Ct. Rep. 142; Fidelitv & Deposit Co. v. Agnew (1907) 152 Fed. 955, 82 C C 
A. 103; O'Neill v. Title Guaranty &c Co. (1911) 191 Fed. 570. And see 
Morgan Co. v. Branham (1893) 57 Fed. 179, where the sureties were released, 



